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DETAILED ACTION 



1. The Amendment filed June 16, 2003 has been entered. Claims 1,2,4-1 8,20- 
33,35-39,41,42,44-52. 



2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 



3. Claims 1,2,4,5,8,10,13,14,16,17,18,20,21,24,26,29,30,32,35, 37, 
38,41,42,44,45,47,48,51,52 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Riddell (US 4773541 ) in view of Osborn (US 4397703). 

4. Regarding claims 1,2,4,5,8,10,13,14,16,17,18,20,21,24,26,29,30,32,35, 37, 
38,41 ,42,44,45,47,48,51 , and 52, Riddell teaches a package and a method of 
packaging a product with a tear resistant film (such as polyethylene and oriented 
polypropylene) with a tearable tape to open the film (See Column 1 , line 19 to Column 
2, line 25, Column 3, line 4 to Column 4, line 9, Figures). With respect to a 
"controllably" terrible tape, Riddell teaches the tear is in a straight line and leaves a 
clean edge (See Abstract). Riddell further teaches the film must a tear strength that is 
sufficiently low for opening yet provide a sufficient shipping and display stiffness and 
durability (Column 2, lines 6-17), but is silent in teaching a puncture-propagation tear 
(PPT) of at least be 20 N/ply as recited in claims 1,17, and 38. 



Claim Rejections - 35 USC § 103 
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5. Osborn is relied on as evidence of the conventionality of polyethylene films used 
for commercial bags used in shipping (Column 1, lines 1-25). The Osborn teaches 
conventional polyethylene film based packages, made of 6 mil LDPE and 9 mil LDPE, 
that are used for shipping products have a PPT of 48.9 N/ply and 97.9 N/ply (i.e. 1 1 
and 22 Ibf) , respectively (Columns 19 and 20, Example 7 and Table 2). Therefore it 
would have been obvious to select a polyethylene film of at least 20 N/ply since Riddell 
teaches the film must be durable and strong enough for shipping and Osborn teaches 
the conventional commercial polyethylene film package (i.e. commercial bags) that is 
durable strong enough for shipping has a PPT value of at least 20 N/ply. Thus, one 
would have been substituting one type of polyethylene film for another for the same 
purpose: mercantile packaging that is durable and suitable for shipping. 

6. Claims 1 1 and 27 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Riddell (US 4773541 ) in view of Osborn (US 4397703).as applied to claims 
1,2,4,5,8,10,13,14,16,17,18,20,21,24,26,29,30,32,35, 37, 38,41,42,44,45,47,48,51,52 
above, further in view of McClintock (US 5217307), 

7. Regarding claims 1 1 and 27, Riddell teaches applying a tear tape, but is silent in 
teaching the width should be 8mm. McClintock is relied on as evidence of a 
conventional tear tape used to access a packaged good having width of between 3 
mm and 12 mm. (Column 8, lines 35-60). Therefore, it would have been obvious to 
select of width of at least 8mm since it was known to use a tear tape of 3 to 1 2 mm to 
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access packaged goods. One would have been substituting one tape for another for 
the same purpose: providing access to packaged good. 

8. Claims 15 and 31 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Riddell (US 4773541 ) in view of Osborn (US 4397703).as applied to claims 
1,2,4,5,8,10,13,14,16,17,18,20,21,24,26,29,30,32,35, 37, 38,41,42,44,45,47,48,51,52 . 
above, further in view of Kim (US 5203634). 

9. Regarding claims 15 and 31, Riddell teaches a tearable tape strip applied to the 
interior surface of the film and guide tape strips applied to the exterior of the film 
(Column 1 , lines 25-38). The tear tape strip serves as a central section that shears 
through opposing longitudinal edges, or guide tapes. However, Riddell is silent in 
teaching a tearable strip that is internally tearable mounted on both the exterior and 
interior of the film. Kim '634 teaches that applying a tearable strip to the interior of the 
film and the guides to the exterior of the film, like that which is taught by Riddell, results . 
in manufacturing problems. Kim '634 teaches the problems are overcome by applying 
an internally tearable portion and guides on both the interior and exterior of a given 
container wall (Column 1, line 17 to column 2, line 53). Therefore, it would have been 
obvious to include an internally tearable tape strip with guide portions on both the 
exterior and interior of the film surface since it improves the manufacturing process and 
one would have been substituting one type of internally tearable tape strip design for 
another for the same purpose. 



m 
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10. Claims 1, 5-10,13,14,17, 21-26,29,30,33-35 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over Hodson et al. (US 6316036 B1 ) in view of Osborn (US 
4397703). 

11. Regarding claims 1, 5,6,8-10,13,14,17, 21,22,24-26,29,30,33-35, Hodson etal. 
teach a continuous tear-resistant food package (e.g. cheese) as recited in claims 33 
and 35 that is made from a multi-layer film comprising polyethylene or PVDC as recited 
in claims 5, 6,21 and 22 (Column 2, line 67 to column 3, line 40) having a single 
tearable tape strip, as recited in claims 14 and 30 (see Figures 25-29), attached to the 
inner layer of the film, as recited in claims 8 and 24 (Column 2, lines 57-65), that is 
made of tensilized PP (i.e. OPP), as recited in claims 10 and 26 (Column 2, lines 10- 

12. Column 4, lines 16-20), and has a tab, as recited in claims 1, 17,13,29, and 30. 
With respect to the tape being controllably tearable, in the background of the invention 
Hodson et al. teach using tear tapes to open a package provide" a clean tear along an 
edge of the package", or would be controllably tearable(Column 1 , lines 19-20). 
However, Hodson et al. are silent in teaching a puncture-propagation tear (PPT) of at 
least be 20 N/ply as recited in claims 1 and 17. 

12. Osborn is relied on as evidence of the conventionality of polyethylene films used 
in commercial bags used in shipping (Column 1, lines 1-25). Osborn teaches 
conventional polyethylene film used for mercantile bags, like Hodson et al., have a PPT 
of 48.9 N/ply or 97.9 N/ply (i.e. 1 1 and 22 Ibf), depending on their thickness (Columns 
1 9 and 20, Example 7 and Table 2). Therefore it would have been obvious to select a 
polyethylene film of at least 20 N/ply since Hodson et al. teach a commercial bag with 
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polyethylene film and Osborn teaches conventional commercial bags comprise 
polyethylene film has a PPT value of at least 20 N/ply. Thus, one would have been 
substituting one polyethylene film for another for the same purpose: a commercial bag. 

13. Regarding claims 7 and 23, Hodson et al. teach the packaging may comprise 
multilayer films with PP and PE (Column 2, line 49-Column 3, line 28) and include PE in 
a first layer (Column 3, lines 19-28) Although Hodson et al. are silent in a second layer 
is PP, since Hodson et al. teach using both PP and PE in combination to form a 

mi ir\r -Pitm onrl D CZ Ir\ *-i -fi rr* f \*-\\ ir\r \ r\ r*/-\l r\r*{ DD nr» *~\ r» r\r*r\r\ r4 I *-\ \ ir\r utiAi 1 1 r4 \r\*-\\ ir\ )r\r\r\v\ on 

iiiuiuiayd iiiiii anu i i_ in a i n 01 layo iu ocicv/i i i ao a ououiiu iciy^i vvuuiu nave ucci i ai i 

obvious matter of design choice. 

14. Regarding claims 9 and 25, Hodson et al. teach the tear strip is placed on the 
inner surface of the bag with ink/printing disposed on an outer most surface (Column 2, 
line 57 to column 3, line 28) wherein the strip does not obstruct viewing the indicia. 

15. Claims 1 1 and 27 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Hodson et al. (US 6316036 B1) in view of Osborn (US 4397703) as applied to 
claims 1, 5-10,13,14,17, 21-26,29,30,33-35 above, further in view of McClintock (US 
5217307). 

16. Regarding claims 1 1 and 27, Hodson et al. teach applying a tear tape, but are 
silent in teaching the width should be 8mm. McClintock is relied on as evidence of a 
conventional tear tape used to access a packaged good having width of between 3 
mm and 12 mm. (Column 8, lines 35-60). Therefore, it would have been obvious to 
select of width of at least 8mm since it was known to use a tear tape of 3 to 12 mm to 
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access packaged goods. One would have been substituting one tape for another for 
the same purpose: providing access to packaged good. 

17. Claims 38,39, 45-48, and 52 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Hodson et al. (US 6316036 B1) in view of Osborn (US 4397703). 

18. Regarding claims 38,39, 45,47,48, and 52, Hodson et al. teach providing a 
continuous tear-resistant food package (e.g. cheese) as recited in claim 39 that is made 
from a multi-layer film comprising PVDC as recited in claim 45, (Column 2, line 67 to 
column 3, line 40) having a single tearable tape strip, as recited in claim 47 (see Figures 
25-29), attached to the inner layer of the film, as recited in claim 48 (Column 2, lines 57- 
65), and has a tab, as recited in claims 38 and 52. Hodson et al. teach using tear tapes 
to open a package provide" a clean tear along an edge of the package", or would be 
controllably tearable(Column 1, lines 19-20). However, Hodson et al. are silent in 
teaching a puncture-propagation tear (PPT) of at least 20 N/ply as recited in claim 38. 

19. Osborn is relied on as evidence of the conventionality of polyethylene films used 
in commercial bags used in shipping (Column 1, lines 1-25). Osborn teaches 
conventional polyethylene film used for mercantile bags, like Hodson et al., have a PPT 
of 48.9 N/ply or 97.9 N/ply (i.e. 1 1 and 22 Ibf), depending on their thickness (Columns 

1 9 and 20, Example 7 and Table 2). Therefore it would have been obvious to select a 
polyethylene film of at least 20 N/ply since Hodson et al. teach a commercial bag with 
polyethylene film and Osborn teaches conventional commercial bags comprise 
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polyethylene film has a PPT value of at least 20 N/ply. Thus, one would have been 
substituting one polyethylene film for.another for the same purpose: a commercial bag. 

20. Regarding claim 46, Hodson et al. teach the packaging may comprise multilayer 
films with PP and PE. Although Hodson et al. are silent in teaching a first layer of PE 
and a second layer is PP, since Hodson et al. teach using both PP and PE in 
combination to form a multilayer film, to select any particular order of PE and PP in a 
multi-layer structure would have been an obvious matter of design choice. 

21. Claims 1,2,5,8,12,14,17,18,21,24,28,30,35,36 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Union Carbide (GB 923899) in view of Osborn (US 
4397703). 

22. Regarding claims 1,2,5,12,14,17,18,21,24,30,35,36, Union carbide teaches a 
packaged good with a tear resistant polyethylene film forming an enclosed region with a 
tearable tape strip (Page 1 , lines 1 1 -35, 63-86, Page 2, lines 20-30,Page 3, lines 30-52, 
Page 3, line 1 15 to Page 4, line 35, Figures). Furthermore Union Carbide teaches 
"pulling of the tear tap tab lifts the tear tape and the portion of the polyethylene film 
coterminous therewith from the plane of the overwrap in neat, nearly straight-edged 
manner shown in Figure 2, which is more desirable from a reclosure standpoint and 
more attractive as well", which would be a controllable tear (Page 3, lines 46-52). 
However, Union Carbide is silent the puncture-propagation tear (PPT) is at least 20 
N/ply as recited in claims 1 and 17. 



♦ 
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23. Osborn is relied on as evidence of the conventionality of polyethylene films used 
in mercantile packages (i.e. commercial bags, Column 1, lines 1-25). Osborn teaches 
conventional polyethylene film used for mercantile packages have a PPT of 48.9 N/ply 
or 97.9 N/ply (i.e. 1 1 and 22 Ibf), depending on their thickness (Columns 19 and 20, 
Example 7 and Table 2). Therefore it would have been obvious to select a 
polyethylene film of at least 20 N/ply since Union carbide teaches packaged goods with 
polyethylene film and Osborn teaches conventional mercantile goods packaged with 
polyethylene film have a PPT value of at least 20 N/ply. Thus, one would have been 
substituting one polyethylene film for another for the same purpose: a packaged good. 

24. Regarding claims 8 and 24, Union Carbide teaches the tape is secured to the 
inner surface ( Examples). 

25. Claims 1 1 and 27 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Union Carbide (GB 923899) in view of Osborn (US 4397703) as applied to claims 
1,2,5,8,12,14,17,18,21,24,28,30,35,36 above, further in view of McClintock (US 
5217307). 

26. Regarding claims 1 1 and 27, Union carbide teaches applying a tear tape, but is 
silent in teaching the width should be 8mm. McClintock is relied on as evidence of a 
conventional tear tape used to access a packaged good having width of between 3 
mm and 12 mm. (Column 8, lines 35-60). Therefore, it would have been obvious to 
select of width of at least 8mm since it was known to use a tear tape of 3 to 12 mm to 
access packaged goods. One would have been substituting one tape for another for 
the same purpose: providing access to packaged good. 
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27. Claims 38,42,44,45,47,48,49,51 ,52 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Union Carbide (GB 923899) in view of Osborn (US 4397703). 

28. Regarding claims 38,42,44,45,47, 49,51,52, Union carbide teaches a method of 
packaging an article with a tear resistant film forming an enclosed region with a tearable 
tape strip (See Page 1, lines 1-86, Page 2, lines 20-30,Page 3, lines 30-52, Page 3, line 
1 15 to Page 4, line 35, Figures). Furthermore Union Carbide teaches "pulling of the 
tear tap tab lifts the tear tape and the portion of the polyethylene film coterminous 
therewith from the plane of the overwrap in neat, nearly straight-edged manner shown 
in Figure 2, which is more desirable from a reclosure standpoint and more attractive as 
well", which would be a controllable tear (Page 3, lines 46-52). However, Union 
Carbide is silent the puncture-propagation tear (PPT) is at least 20 N/ply as recited in 
claim 38. 

29. Osborn is relied on as evidence of the conventionality of polyethylene films used 
in mercantile packages (i.e. commercial bags, Column 1, lines 1-25). Osborn teaches 
conventional polyethylene film used for mercantile packages have a PPT of 48.9 N/ply 
or 97.9 N/ply (i.e. 1 1 and 22 Ibf), depending on their thickness (Columns 19 and 20, 
Example 7 and Table 2). Therefore it would have been obvious to select a 
polyethylene film of at least 20 N/ply since Union carbide teaches packaged goods with 
polyethylene film and Osborn teaches conventional mercantile goods packaged with 
polyethylene film have a PPT value of at least 20 N/ply. Thus, one would have been 
substituting one polyethylene film for another for the same purpose: a packaged good. 
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30. Regarding claim 48, Union Carbide teaches the tape is secured on the inner 
surface ( Examples). 

Response to Arguments 

31 . In response to applicant's argument that there is no suggestion to combine 
Riddell with Osborne, the examiner recognizes that obviousness can only be 
established by combining or modifying the teachings of the prior art to produce the 
claimed invention where there is some teaching, suggestion, or motivation to do so 
found either in the references themselves or in the knowledge generally available to one 
of ordinary skill in the art. See In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 
1988)and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, 
Riddell teaches using polyethylene films for packaging material to provide "the 
necessary shipping and display stiffness and durability, yet sufficiently low tear strength 
to permit opening" (Column 2, lines 13-17). Osborn teaches polyethylene films that are 
used for "shipping sacks used to store and ship"(Column 1, lines 15-25) and .teach 
commercial bags with polyethylene of the greater than 20 N/ply (Table N). Thus 
Osborn provides motivation for selecting a PPT greater than 20 N/ply polyethylene films 
since this is a PPT used for shipping in commercial use, which is the intended use of 
Riddell. Applicant argues Riddell inherently teaches a PPT of less than 20 N/ply, and 
applicant points to PET in Table 2 on page 17 of the pending application, but it. is noted 
that the rejection was made based on a polyethylene film, not PET which is a polyester 
film. Additionally, applicant has not provided any evidence to show how a polyethylene 
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film of greater than 20 N/ply would "inherently" be unsuitable for the bag of Riddell. 
Applicant further argues that the paper bag embodiment of Riddell also teaches away 
from greater than 20N/ply. However, applicant's attention is directed to Osborn who 
teaches commercial paper bags for shipping have a PPT greater than 20N/ply (See 
Table II). 

32. Applicant also argues that the tear tape taught by Riddell would not be suitable 
for tearing material with a PPT greater than 20 N/ply, However, it is noted there is not 

a i iy u^uici i tape ic;ciiui ^ ii i uiu i cj^ul^u uicm 1 10 V^-y • 1 ipuoiuui i ui li n^r\i icoo ui u 

tape) that distinguishes applicant's tape from the one taught by Riddell. Furthermore, 
with respect to a "controllably" terrible tape, Riddell teaches the tear is in a straight line 
and leaves a clean edge (See Abstract). 

33. In response to applicant's argument that there is no suggestion to combine 
Hodson with Osborne, the examiner recognizes that obviousness can only be 
established by combining or modifying the teachings of the prior art to produce the 
claimed invention where there is some teaching, suggestion, or motivation to do so 
found either in the references themselves or in the knowledge generally available to one 
of ordinary skill in the art. See In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 
1988)and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case,. 
Hodson teaches mercantile food bags comprising polyethylene films and Osborn is 
relied on as evidence of the conventionality of polyethylene films used in commercial 
bags used in shipping (Column 1 , lines 1-25) with a PPT greater than 20N/ply (Table II). 
Thus, Osborn provides motivation for selecting a PPT greater than 20N/ply since this 
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was the conventional PPT for mercantile polyethylene bags. Applicant further argues 
that a PPT greater than 20N/ply of Osborn would destroy the structural integrity and 
heating of Hodson 180-220°F. However, applicant has not provided evidence that 
having a PPT of greater than 20 N/ply is not well suited for these conditions. 
Furthermore, with respect to the controllability of the tear tape, Hodson et al. teach 
using tear tapes to open a package provide" a clean tear along an edge of the 
package", or would be controllably tearable (Column 1, lines 19-20). 

34. In response to applicant's argument that there is no suggestion to combine Union 
Carbide with Osborne, the examiner recognizes that obviousness can only be 
established by combining or modifying the teachings of the prior art to produce the 
claimed invention where there is some teaching, suggestion, or motivation to do so 
found either in the references themselves or in the knowledge generally available to one 
of ordinary skill in the art. See In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 
1988)and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, 
Union Carbide teaches polyethylene based mercantile packages with a tear tape, and 
Osborne teaches the conventional commercial polyethylene based packages have a 
PPT greater than 20 N/ply (Table II). Thus, Osborne provides motivation for using a 
PPT of greater than 20 N/ply since this is PPT for mercantile polyethylene based 
packages, which is the purpose of Union Carbide. Applicant further argues that the 
films taught by Union Carbide are inherently less than 20 N/ply and that the commercial 
films of Osborne would destroy Union Carbide's functionality because the Osborne's 
films could not be laminated. However, applicant has failed to provide evidence 
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showing how a low PPT is an inherent characteristic of the Union Carbide films and 
how the greater PPT could not be laminated. 

35. With respect to applicant's argument that the tape of Union Carbide is not 
"controllably tearable" for a PPT greater than 20 N/ply, Union Carbide teaches "pulling 
of the tear tap tab lifts the tear tape and the portion of the polyethylene film coterminous 
therewith from the plane of the overwrap in neat, nearly straight-edged manner shown 
in Figure 2, which is more desirable from a reclosure standpoint and more attractive as 
well" (Page 3 t lines 46-52). Thus, the tape would be controllably tearable. Additionally, 
it is noted there is not any particular tape feature in the rejected claims (e.g. composition 
or thickness of the tape) that distinguishes applicant's tape from the one taught by 
Union Carbide and would suggest that the Union Carbide tape would not provide a 
controllable tear for a PPT of greater than 20 N/ply. 



Conclusion 

36. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .1 36(a). 

37. A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
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extension fee pursuant to 37 CFR 1 .1 36(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

38. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Robert Madsen whose telephone number is (703)305- 
0068. The examiner can normally be reached on 7:00AM-3:30PM M-F. 

39. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Miiton Cano can be reached on (703)308-3959. The fax phone number for 
the organization where this application or proceeding is assigned is (703) 872-9306. 

40. Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is (703) 308- 
0061. 



Robert Madsen 
Examiner 
Art Unit 1761 




